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JUDICIAL REVIEW OF CERTAIN TAX COURT DECISIONS 


WEDNESDAY, MARCH 11, 1953 


Unitep StTates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 457, 
Senate Office Building, Hon. Pat McCarran (chairman of the sub- 
committee) presiding. 

Present: Senators McCarran and Welker. 

Present also: J. G. Sourwine, counsel to the subcommittee. 

Senator McCarran. The committee will come to order. 

The committee has before it this morning Senate bill 984, a bill 
making provision for judicial review of certain Tax Court decisions. 
The bill will be inserted in the record at this point. 

(S. 984 is as follows:) 


[S. 984, 83d Cong., Ist sess.] 
A BILL Making provision for judicial review of certain Tax Court decisions 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, notwithstanding the provisions of subsections 
732 (c) and 732 (d) of the Internal Revenue Code, the decision of the United States 
Tax Court, entered after January 1, 1954, respecting the determination of any 
question arising under subparagraph 711 (b) (1) (H), (1), (J), or (K), section 721, 
or section 722 of the Internal Revenue Code, shall be subject to review by the 
United States Court of Appeals in the same manner as other decisions of the 
Tax Court. In the case of any decision entered after January 1, 1954, and before 
the date of approval of this Act, a petition for review therein may be filed at any 
time within ninety days after the date of approval of this Act. 


Senator McCarran. The notice of hearing will also be inserted in 
the record. 
(The information referred to is as follows:) 


Memo for File 


Notices ON HEARING SCHEDULED ON 8. 984 ror WepNespay, Marcu 11, 1953, 
10 A. M., Room 457, Senate Orrice BurILpING 


Card notices: Mailed March 7, 1953: 
Hugh C. Bickford, Esq., 917 15th Street NW., Washington, D. C. 
Henry P. Chandler, Director, Administrative Office of United States Courts 
Supreme Court Building, Washington, D. C. 
Judge E. Barrett Prettyman, United States Court of Appeals, Washington, 
D. C. 
Raoul Berger, Esq., Ring Building, Washington, D. C. 
Clair Nelson, Esq., Moyle, Nelson & Cotten, 1109 Warner Building, 
Washington, D. C. 
Judge Marvin Jones, United States Court of Claims, Washington, D.C. 
Wires: Sent March 7, 1953: 
Hon. George D. Humphrey, Secretary of the Treasury, Washington, D. C. 
Hon. Herbert Brownell, Jr., Attorney General, Washington, D. C. 
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“Hearing has been scheduled for 10 a: m., Wednesday, March 11, 1953, Room 
457, Senate Office Building, on 8S. 984, providing judicial review of certain tax 
decisions, on which report has previously been requested. 
that you arrange for representative to be present and testify. 

“p 


Respectfully request 


AT McCarran, Subcommittee Chairman’. 
Senator. McCarran. Is Mr. Hugh Bickford present? 

Mr. Bickrorp. Yes, sir. 

Senator McCarran. Mr. Bickford, will you come forward, please? 


STATEMENT OF HUGH C. BICKFORD, ATTORNEY, WASHINGTON, 
D. C., ON BEHALF OF A COMMITTEE OF THE SECTION ON 
TAXATION OF THE AMERICAN BAR ASSOCIATION, ACCOM- 
PANIED BY CHARLES D. HAMEL, ATTORNEY, WASHINGTON, 
D. C.; JAMES K. POLK, ATTORNEY, NEW YORK, N. Y.; ALLAN W. 
HIGGINS, ATTORNEY, BOSTON, MASS., MEMBERS OF THE 
COMMITTEE OF THE SECTION ON TAXATION OF THE AMERICAN 
BAR ASSOCIATION 


Senator McCarran. Mr. Bickford, will you kindly state your 
name, place of residence, and business or profession? 

Mr. Bickrorp. My name is Hugh C. Bickford. My residence is 
Kensington, Md. I am an attorney with offices in Washington, D. C. 

Mr. Chairman, I appear here this morning with Mr. Charles D. 
Hamel, of Washington; Mr. Allan Higgins, of Boston; and Mr. 
James K. Polk, of New York, as members of a committee of the 
section on taxation of the American Bar Association. The section on 
taxation, as you undoubtedly know, is composed of some 3,500 lawyers 
in the United States specializing in taxation, and they have, I believe, 
unanimously, in their annual meeting a year ago, approved the 
substance of this bill, that there should be a review of Tax Court 
decisions in relief cases. That recommendation of the tax section 
was presented to the house of delegates of the American Bar Asso- 
ciation and approved by the American Bar Association as a whole, 
so we are authorized to appear here and officially state that the Ameri- 
can Bar Association favors the adoption of this bill. 

This is the only instance that I know of where judicial review by a 
court of appeals is prohibited in the case of a judicial hearing before 
an administrative agency. 

Mr. Chairman, I would like to file at the conclusion of my remarks a 
copy of the report that our committee rendered in September to the 
section on taxation, which documents rather thoroughly explain the 
purposes and reasons why we favor the bill. 

Senator McCarran. Very well, that will be inserted in the record. 

Mr. Bickxrorp. Briefly, the administration of section 722, which is 
an equitable relief provision, has not worked out as we had anticipated. 
The records of the Tax Court, as we have examined them, indicate that 
in the average Tax Court cases over a number of years the Treasury 
Department has settled cases pending before the Tax Court on the 
basis of approximately 51 percent in favor of the taxpayer. 

The decisions of the Tax Court in all other cases have run for a 
number of years roughly 50 percent in favor of the taxpayer. 

It is rather startling to find, therefore, that in these abnormality 
cases involving sections 722 and 721 that Tax Court decisions have 
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granted only 2 percent of the relief sought by the petitioners in those 
cases. We believe that there are a great many questions of law which 
have been involved in these cases and are being involved, and we 
have documented a number of examples in our report, which | 
shall file. 

There is just one other thought, Mr. Chairman, that our committee 
has considered rather carefully. In the bill that you were kind enough 
to introduce last year the retroactive date of this amendment caused 
the amendment to apply to any decision entered after January 1, 1952. 
The last sentence of the present bill changes that date so that this 
amendment would only apply to decisions rendered after the enactment 
of the bill. We feel that we would like to request that that date be 
amended back to January 1, 1952, to cover decisions rendered by the 
Tax Court since the first of 1952. 

There have been probably—I do not know the exact number of 
cases, | have not been able to find out—but I should say that there 
have been probably 20 or 25 cases rendered since that date, and these 
cases involve a number of expressions and interpretations of the law 
which some lawyers think constitute bad law, and we believe that this 
whole field would be greatly clarified if review were granted effective 
as of that date. 

Senator McCarran. The trouble with that is, Mr. Bickford, that 
if we go back 1 year then you will have a group coming here and 
saving, ‘You went back 1 year, why can you not go back 5 years? 

‘Mr. Bicxrorp. We realized that that situation was present when 
we determined on this date, Mr. Chairman, and we rather carefully 
went back and we found that there were very few cases decided prior 
to January 1, 1952, and they were extremely small. Most of them were 
extremely small cases, and the Tax Court really did not get into the 
subject until last year. 

Senator McCarran. There has to be a limit to going backward 
somewhere. 

Mr. Bickrorp. Yes, sir, there does; and we picked January 1, 1952, 
as a reasonable compromise of that question. 

Senator McCarran. Are there any questions? 

Mr. Sourwine. May I inquire, Mr. Chairman? 

Senator McCarran. Mr. Sourwine. 

Mr. Sourwine. Mr. Bickford, so the record will be clear to a 
layman on this, would you outline the class of cases which are affected 
by this bill? 

Mr. Bickrorp. Do you mean the type of cases under the statute? 

Mr. Sourwine. Yes; the type of cases which are not now appealable 
to the circuit court, which, under this bill, would be subject to judicial 
review. 

Mr. Bicxrorp. In order to get that picture I think it is necessary, 
very briefly, to go back a bit. 

You will recall that the excess profits tax law, World War II, 
asserted a general tax of 95 percent upon all excess profits. Excess 
profits were defined as the amount of income in excess of the normal 
earnings that were earned during a normal base period, which were the 
prewar years 1936 to 1939. 

Now, in passing a 95 percent tax, which was obviously confiscatory 
of the total excess profits taxes, the Ways and Means Committee and 
the Finance Committee both recognized that that would create a 
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severe hardship if such a tax were applied to something which was not 
really excess profits. They recognized that the standard terms of 
measurement of the base period would not apply to all cases fairly. 
So they passed as part of the excess profits tax law certain abnormali- 
ties sections which are the sections that are mention in this bill, of 
certain subdivisions of 711, section 721, and section 722. Now, for 
some reason, in passing that law, section 732 (c) and (d) provided 
that if the Tax Court rendered a decision relating solely to these 
abnormality questions the decision of the Tax Court in respect of that 
question only would not be reviewable by the courts of appeals. 
So the purpose of this bill is to repeal that prohibition against review. 

I might say that there are many cases in the tax courts in which an 
appeal can be taken. A case would involve standard issues and the 
relief issues too. 

Under the present law the taxpayer could appeal every part of the 
case to the court of appeals except the particular determination under 
these abnormalities sections. 

Mr. Sourwine. What I am trying to get clear in the record is 
whether all excess profits decisions are now appealable or are now 
barred from appeal. 

Mr. Bicxrorp. All excess profits tax decisions are now appealable, 
except those particular sections in the code. 

Mr. Sourwine. So that this bill in that regard will make for uni- 
formity, is that correct? 

Mr. Bickrorp. Yes, sir; it will make for uniformity and it will 
simply carry up as to these particular questions the same type of 
review that applies to all other excess profits questions. 

Mr. Sourwine. Mr. Bickford, have you heard any criticism of the 
bill on the basis of the language in line 6 reading “any question’’? 
That is, the limitation of what may be appealed under this proposed 
legislation? 

Mr. Bicxrorp. No, sir; I have not. I have studied that myself 
rather carefully in connection with the provisions of section 732 and it 
seems to me that it has the effect only of eliminating the probibition; 
732 (c) now provides that the determination of the court upon any 
question relating solely to these abnormalities shall not be reviewed. 
So this bill provides that the determination of any question arising 
under these sections shall be subject to review. It seems to me it 
works it out very sensibly. 

Mr. Sourwine. You have no feeling that it is too broad? 

Mr. Bicxrorp. No, sir. 

Mr. Sourwine. And you have heard no criticism that it was too 
broad? 

Mr. Bicxrorp. No, sir, I have not. As I have just said, the only 
questions that are not now reviewable are these abnormality questions; 
any other question under sections 711 or 721 or 722 is now reviewable 
under the law. 

Mr. Sourwine. I just wanted the record clear. 

You mentioned you were with some other people. Are they going 
to testify today also? 

Mr. Bicxrorp. Not necessarily, unless you gentlemen would care 
to hear from them. 

Mr. Turrie. Might I ask a question, Mr. Chairman? 

Senator McCarran. For the record, will you identify yourself? 
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Mr. Turrite. Elbert P. Tuttle, General Counsel of the Treasury 
Department. 

Mr. Bickford, you stated that the effective date of this bill, 5. 954, 
was the date of its enactment. As | read the bill, on the fifth line, 
it has a date ‘after January 1, 1954,” and the date on the top of page 
2, January 1, 1954. That is prospective, as I read it. 

Mr. Bickrorpb. Yes, sir. 

Mr. Turrie. Is your discussion directed to those dates? 

Mr. Bickrorp. Yes, sir. We are asking that these be changed 
back, both of those dates be changed back to January 1, 1952 

Mr. Turrie. In the approval that was given by the house of del 
egates of the bar association was attention given to that retroactive 
effect or was the bill before the house of delegates the bill that did 
not have retroactive effect? Would you state that? 

Myr. Brexkrorp. The house of delegates approved this, my recolle 
tion is, in September of 1951, and at that time they were looking 
prospectively ahead, and I do not believe that the question of any 
date was specific. 

Of course, you know all matters of legislation that go before the 
house of delegates of the American Bar Association carry the pro- 
vision that the bar association approves in sum and substance the 
idea of the following bill, and then it is left to the bar association 
committees to work within the framework of that delegated authority. 

Mr. Turrie. Well, there is, I believe, is there not, quite a dillerent 
matter of policy involved as to enacting a bill giving relief after the 
date of its enactment and the giving of relief that would have thy 
effect of reopening closed litigation? There is a difference in policy 
that any lawyer, and, therefore, any tax section or house of delegates 
of the bar association would recognize as a difference in police, 
that not true? 

Mr. Bickrorb. | can readily see that there is a difference of Polk 
and we have carefully considered that. And I might say that | 
not unusual in tax legislation to pass amendments going all the way 
back. There have been a number of statutes recently that hav: 
amended the World War II tax legislation effective as of 1940 

Mr. Turrie. Without going into the merits, which | am not 
discussing at the moment, | am merely asking you if the request for the 
change of date to make it retroactive in effect is action that vou are 
recommending as a committee appearing before this Senate committee, 
and whether that particular item was drawn to the attention of the 
Bar Association and its tax section when it was considered by it. 

Mr. Bickrorp. I think I am well within grounds when I say that 
retroactivity of this date to 1952 was intended. 

Senator McCarran. Was intended by the Bar Association? 

Mr. Bicxrorp. By the Bar Association. 

You see, we submitted, Mr. Chairman, you will recall, this bill last 
year. At the time we originally started it it was only a few months 
after January 1952, and we picked that date as a reasonable starting 
date. Of course, the exigencies of legislation and what not have 
deferred consideration of the bill to this time. In the meantime, we 
feel that there have been at least a dozen or more cases in which 
there may well be a serious error that has been committed that should 
have been reviewed. 

Mr. Turrie. Now, you gave some statements as to the number of 
cases that have been decided altogether by the Tax Court by stating, 

30744532 
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| believe, that some 20 cases may have been decided since January 
1952, and you thought only a small number had been decided prior to 
that time. If the figures showed that over 900 decisions have already 
been entered by the Tax Court in this type of case, would vou consider 
that vour testimony with respect to that would still be as valid as you 
gave it a moment ago? 

Mr. Bickrorp. Mr. Tuttle, I am afraid I would have to perhaps 
analyze your statistics. 

Mr. Turiuie. I am asking you on the assumption of those facts. 

Mr. Bicxrorp. I think the Tax Court statistics show 900 cases 
disposed of by stipulation. The vast majority of them were on 
agreements to dismiss or stipulations to dismiss, and would not be 
affected by this bill at all. My figure of 20 to 25 cases since 1952 
was based upon an estimate me published opinions, which are the 
only cases that were actually in litigation and dispute and would be 
reviewable. 

Mr. Sourwixe. If I might intrude at that point, Mr. Tuttle, do 
vou have the statistics — at you are discussing? 

Mr. Turrirn. Yes, si 

Mr. Sourwin1 When vou testify would you give them to the 
committee? 


Mr. Turris. Yes, sir. It may be that my statistics are subject 
to the criticism Mr. Bickford makes in response to my question. 
That is one reason I was anxious to ask him that question. I will 
give the statistics for what they may be worth. 

Senator McCarran. All right, Mr. Bickford. You have with you, 
accompanying vou today, a group of attorneys. Will vou kindly 


name them that we may have the benefit of their names in the record? 

Mr. Bickrorp. Mr. Charles D. Hamel, Washington, D. C.; Mr. 
Allan H. W. Higgins, Boston, Mass.; and Mr. James K. Polk, of 
New York. 

Senator McCarran. Would Mr. Hamel, Mr. Higgins, and Mr. 
Polk come forward in order, please? 

Mr. Bickrorp. This is a copy of the report for the record. 

Senator McCarran. That will go in the record at this point. 

(The information referred to is as follows:) 


REPORT OF THE COMMITTEE ON ADMINISTRATION OF SECTION 722 


The committee has devoted its greatest effort to the recommendation adopted 
by the house of delegates in September 1950, advocating the repeal of sections 
732 (c) and 732 (d) so as to permit review by the circuit courts of appeals of de- 
cisions rendered by the Tax Court in relief cases. At the May meeting of the 
council and committee chairmen a motion was adopted providing for the appoint- 
ment se a special committee to present this matter to the Congress. The com- 
mittee — -d by the chairman of the - ction was composed of Messrs. neneet 
N. Miller, Charles D. Hamel, Allan H. Higgins, James K. Polk, William A. 
Sutherland, and Hugh C. Bickford. The committee presented the matter - 
Senator McCarran, chairman of the Committee on the Judiciary of the United 
States Senate, who, on May 29, introduced a bill (S. 3265) as follows: 


“4 BILL Making Provision for Judicial Review of Certain Tax Court D>eisions 


‘ Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, notwithstanding the provisions of subsec- 
tions 732 (c) and 732 (d) of the Internal Revenue Code, the decision of the United 
States Tax Court, entered after January 1, 1952, respecting the ae of 
any question arising under subparagraphs 711 (b) (1) (AH), (1), or (K), section 

721, or section 722 of the Internal Revenue Code, shall be vabdoak: to review by 
the United States Court of Appeals in the same manner as other decisions of the 
Tax Court. In the case of any decision entered after January 1, 1952, and before 
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the date of approval of this Act, a petition for review therein may 
time within ninety days after the date of approval of this Act.”’ 

At the time of writing this report your committee is following the b 
committee and hopes for early action 

The reasons for our recommendation to Congress were set forth 
Senator MeCarran as follows: 


Hon. Par McCarRAn, 
Chairman, Judiciary Committee, 
U'nited States Senate. 
Washinaton, D.C 


DEAR SENATOR McCarran: The American Bar Association requests | 
amendment of present law to eliminate the prohibition against appeal of Tax 
Court decisions to the courts of appeals in cases involving the application of se 
tion 722 relating to abnormalities—so as to allow appeal in such cases in the 
manner that other decisions of the Tax Court may be appealed. 

As is well known, the Tax Court functions in much the same manner 
eral district court. Its decisions are generally reviewable by the courts 
in all cases except the abnormality cases here discussed. Some years 
Supreme Court limited the general right of review in the Dobson eas 
gress (on the recommendation of this committee) reversed that decisior 
ing the Judicial Code to provide that Tax Court decisions should 
the same manner as judgments of the district court 

When the excess profits tax laws of World War IT were er 
an excess profits tax of 95 percent, Congress recognized 
abnormal cases which should not be subjected to the gener: 
the Internal Revenue Code provided for a special computatior 
abnormal cases. If a taxpayer’s claim under section 722 
Commissioner, the right was given to file a petition 
upon the facts and the law regarding such claim. Section 

tevenue Code covers the Tax Court’s jurisdiction in these cases 

As we understand the practice under section 732, a judge’s decision 

matter is referred to several other judges before it is communicated to the part 


and if these other judges make no objection, the judge’s opinion is then issued 


the final decision. No opportunity is given the parties to make assignments 
error against the trial judge’s decision, nor is any opportunity given the parties 
be heard after receiving the decision 

Redeterminations by the Tax Court under these particular sections, like all its 


1 
K 
by testi 


other redeterminations, depend on the facts of the case as established 
ht in some 


mony, and the provisions of applicable law. The Tax Court will be righ 
of its conclusions under these sections and wrong in others; certainly, there is no 
sound reason why taxpayers injured by wrong conclusions, whether of fact or of 
law, should be deprived of a full and adequate means of achieving a proper appli 
cation of the law. Certainly, this absence of a right to appeal from the tria 
court is contrary to a fundamental policy of American justice. 

For comparative purposes, the last annual report of the Commissioner of 
Internal Revenue establishes that in 5,169 Tax Court cases settled by the tech 
nical staff, it was agreed that the taxpayers were right as to 51 percent of 
amount involved (Commissioner’s Report, 1951, p. 67). In cases decided by the 
Tax Court on the merits, the taxpayer was held to be right as to 52.8 percent of 
the amount involved (report, p. 232). In cases instituted in the district courts 
and the Court of Claims, taxpayers have been refunded 50.7 percent of t! 
amounts claimed. 

Thus, taxpayers, and their lawvers, as a class, have been proved to be right 
more than 50 percent of the time in all other kinds of litigated cases It is 
startling to find, however, that in section 722 cases, the Tax Court has held the 
taxpayers were right only to the extent of 2 percent of the amount involved 

We attach hereto, as an appendix, certain examples of the questior hic] 
have been decided and which we believe should be subject to review Als 
attached is proposed bill designed to accomplish the desired result 

Respectfully submitted. 

THe AMERICAN Bar AssocraTton COMMITTEE 
ON ADMINISTRATION OF SecTION 722 

Ropert N. MILcer. 

Cuartes D. Hame.. 

James K. Pour. 

Auutan H. W. Hicaarns. 

Wriiiram A. SuTHERLAND. 

Hueu C. Bickrorp, Chairman. 
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APPENDIX 


We cite several examples of questions decided by the Tax Court that might 
well be reviewed: 

1) Jurisdiction.—Section 732 (a) plainly allows a taxpayer to petition for 
a redetermination of the tax upon issuance of a notice of disallowance. These are 
virtually the same words that are contained in section 272 (a) relating to a ‘‘rede- 
termination of the deficiency.’’ For 27 years, section 272 (a) has been construed 
to allow the raising of any question affecting the amount of the deficiency. The 
Tax Court and the courts of appeals have consistently held that the correct de- 
ficiency cannot possibly be determined unless both parties are entitled to raise 
any question affecting that determination. In 722 cases, however, the Court has 
applied what amounts to a Dobson rule, for which we can find no justification in 
the words of the statute, and has held that the hearing before the Tax Court shall 
consist only of the particular issues set forth in the claim filed with the Commis- 
sioner (Blum Folding Paper Box Co., 4 T. C. 795). Sinee many of these claims 
were filed before anyone fully understood the ramifications of section 722, this 
limitation seriously impedes the right of the taxpayer to prove his whole case 
and to obtain a just result on the basis of all the facts and all the law relevant 
thereto. 

rhis limitation of questions to be considered was held to be in error in H. Fen- 
drich Inc. v. Commissioner (192 F. (2d) 916 (CA—7)), and City Machine & Tool Co. 

Commissioner ((CA-—6) Feb. 22, 1952), where the courts of appeals had jurisdic- 
tion because standard issues not relating to section 722 were raised. 

The courts of appeals held that the Tax Court had jurisdiction to consider any 
standard issue that affected the tax and reversed the Tax Court, requiring it to 
permit raising of any issues affecting the tax. Despite this reversal in principle, 
the Tax Court (in cases involving only sec. 722) has continued to hold that only 
the precise claims submitted to the Commissioner may be considered (Wadley Co., 
17 T. C. 269; Block One Thirty-Nine, Inc., 17 T. C. No. 164). In one ease, it is 
reported, the court applied this restriction even though it was not requested by 
the Commissioner (Green Spring Dairy, Inc., 18 T. C. No. 29). 

(2) Review of relief cases.—In section 732 (c) and (d), Congress provided that 
there should be no appeal to the circuit courts in relief cases. Recognizing, 
however, that some adequate review was essential to the administration of justice, 
the statute provided that there should be a special panel in the Tax Court to hear 
such reviews. The court has not appointed a regular panel and has set up no 
procedure for obtaining adequate review by the special division. The parties are 
not permitted to file assignments of error against the trial judge’s opinion and are 
not entitled to argue, either orally or in writing, their objections to any decision 
that is granted. What occurs is that the trial judge merely writes his opinion and 
this is then passed on to the special division who read it over and the final decision 
then comes out with a slug of type at the end noting that the decision has been 
‘reviewed by special division.’’ Accordingly,-for all practical purposes, no 
effective appeal or review is granted to the parties in these cases. This we believe 
is contrary to the intent of Congress. 

3) Limitations of law placed upon the relief provisions.—It is also believed 
that the court may have made several errors of legal interpretation which have 
had the effect of denying relief generally where relief was intended. 

Thus, the court has placed a strange limitation upon the operation of section 
722 (b) (2), which provides that relief shall be granted if base-period earnings 
were depressed by temporary ‘‘economic circumstances.’”’ In Harlan Bourbon 
& Wine Company (14 T. C. 97), the court said that “competition” could not 
be a ground for relief under this section because ‘‘competition”’ is normal. In 
that case, it was shown that the competition was so violent that the Tennessee 
State Legislature stepped in and passed legislation to correct the situation. 
Nevertheless, the Tax Court held that since all enterprises have ‘‘competition’’, 
therefore, no competition can be a ground for relief. It is at once apparent that 
if all kinds of competition are to be considered normal, then there will probably 
be no case in which section 722 (b) (2) can be applied, because our national 
economy is based upon a system of free competition, and there will never be 
any case in shich competition does not exist as one of the primary causes of 
depression of profits. It would seem that it is the degree of competition that is 
important. Ordinary competition is certainly normal; on the other hand, extra- 
ordinary competition of an unusual nature is abnormal. 

(4) Rule of strict proof —It would seem apparent that section 722, of all ques- 
tions, requires equitable consideration of the evidence and, in many cases, an 
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approximation of result. For many years, the doctrine of the case, George M. 
Cohan v. Commissioner (39 F. (2d) 540), has been one of the best known vehicles 
of justice in the tax field. The substance of that doctrine is that if the taxpayer 
cannot prove his case exactly, he will not, for that reason, be denied justice, be- 
cause the court will make the best approximation possible on the basis of all the 
evidence in the interests of justice. It has been applied in all types of cases, 
excepting relief cases. However, there has seemed to be no disposition to apply 
the rule of the Cohan doctrine to section 722 cases. On the contrary, in many 
cases, the court has applied rules of great strictness to the taxpayer’s evidence and 
denied relief because the taxpayer did not answer exactly every question raised 
by the Commissioner. For example, in El Campo Rice Milling Co. (13 T. C. 775), 
the court held that no relief could be granted under 722 (b) (3 


(am 


(because of a 
depressed business cycle), unless the taxpayer proved the earnings of the whole 
industry. This was a fact that could not possibly be proved because there were 
no available figures for the industry as a whole. On this basis, among others, 
the taxpayer was denied relief despite the fact that the Commissioner’s own 
bulletin recognized the impossibility of such proof and suggested that substitute 
proof of a general nature would be sufficient to show cyclical movements. It is 
possible, on other grounds, that the El Campo decision was right in result (since 
the earnings of the base period were approximately the same as the long-term 
average from 1922 to 1939), but the discussion in the opinion requiring strict proof 
of a fact for which such proof cannot possibly be obtained virtually eliminates the 
possibility of relief being granted to any corporation under subdivision 722 (b) (3). 

(5) Decisions not supported by any substantial evidence —It has long been a 
recognized rule of American jurisprudence that a decision of any court must be 
supported by some evidence. Where the decision is not supported by any sub- 
stantial evidence, this is held to be a ‘‘question of law’’ reviewable by the appellate 
courts, and reversible if this fact is found to be true. _An increasing number of 
lawyers have expressed complaint that the Tax Court, not subject to review in 
relief cases, has not given the same weight to the evidence that would be granted in 
other cases where review may be obtained. Instances have arisen where it is 
contended by the attorneys for the taxpayer that the ultimate findings of fact were 
directly contrary to the uncontradicted testimony. Each of these cases must, of 
course, be judged on their own record. Whether this is true or not cannot be 
determined without carefully examining the record in each case. It is believed, 
however, that where the taxpayer honestly believes that the decision is contrary 
to the undisputed testimony, he should have the right to have such contention 
passed upon by a reviewing court. To deny such right makes possible a decision 
of cases without any regard to the evidence. 

Whether or not the Tax Court's eonelusions as to any one of these questions is 
right, they are questions as to which the courts should rule. Justice will not have 
been done until a taxpayer whose rights are involved has had a real chance to 
present in court his view as to the intent of Congress. 

Respectfully submitted. 


Hvuau C. Bickrorp, Chairman. 

Senator McCarran. Mr. Hamel, will you kindly state your name 
and address and business or occupation? 

Mr. Hamet. Charles D. Hamel, attorney at law, practicing in the 
Shoreham Building, Washington, D.C. 

Senator McCarran. You are a member of a firm? 

Mr. Hameu. My firm is Hamel, Park & Saunders. 

Senator McCarran. You have heard the testimony of Mr. Bick- 
ford here a few moments ago. Do you agree with that or do you 
have some comment on it? 

Mr. Hamet. I do, I agree with it. I do not think I have anything 
to add except I should like to emphasize the fact that there are pend- 
ing before the Tax Court now roughly a thousand cases, and those 
cases are practically all large cases. While it is a comparatively 
small percentage of the number of cases that have been involved, I 
would not be surprised that they involve 25 or 30 percent of the total 
amount of revenue that has been questioned in these cases, because 
they are very large cases. So I think it is of considerable importance. 
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In addition to that, I should like to point this out: a lawyer will 
recognize this, that where there is this possibility of review it is al- 
ways pretty good for the morale of the courts. 

Senator McCarran. As to the question of the law being retroac- 
tive to January, 1952, if it became a law, do you care to comment 
on that? 

Mr. Hamet. I should like to see it retroactive to January 1, 1952, 
but I believe, in any event, it ought to be retroactive to January 1, 
1953. That would take care of the worst of the situation. I think 
1954 is putting it too far. 

Senator McCarran. Thank you very much. 

Would you care to be heard on this matter? Would you kindly 
state your name and place of residence and business? 

Mr. Pouik. James K. Polk, attorney at law, member of the firm of 
Whitman, Ransom & Coulson, oe York, N. Y. 

I have very, very little to add. Ido know from my own experience 
with the Bureau—and I was there 15 years before I practiced outside 
of the Bureau—and that is for 17 elie kil expedition of adminis- 
trative disposals of cases can be aided tremendously if the law can get 
settled. The law in this 722 area is far from being settled, far from 
convincing the practicing bar that the proper rules are being applied, 
and then there is a reluctance to settle and close out these cases. They 
go back to 1940. Your evidence often goes back to 1928. And I 
think that anything that will help make the law on the subject matter 
more definitive will tremendously expedite closing out these old cases. 

As far as 1952 as your starting date is concerned, there are about 
20 or 25 cases since 1952 that have some law in them. I am not con- 
cerned about the dollars because the dollars are really fairly small in 
those decided cases, but there are questions of law there which would 
be of tremendous help in expediting the administration of the entire 
pending docket. 

Senator McCarran. Thank you very much. 

Will you kindly state your name and place of residence and business 
or profession? 

Mr. Hieeins. My name is Allan H. W. Higgins. I am a partner 
in the firm of Goodwin, Proctor & Hoar, 84 State Street, Boston, 
Mass. I too have been practicing law for a good many years, tax law 
since 1928, and I feel that there should not be any decision by a 
judicial body or administrative court of this kind without an oppor- 
tunity for review by the circuit court on questions of law. And I 
agree with what Mr. Bickford and Mr. Polk and Judge Hamel have 
said, that to get these law questions adequately decided they must be 
decided in the circuit courts. There must be a review of the Tax 
Court decision so that the bar of the country can feel that they have 
had an adequate opportunity to have a determination of the law 
questions involved. 

I was not sure from Mr. Tuttle’s testimony whether the only 
objection the Treasury Department had was on this question of 
possible retroactivity or not. 

Mr. Turrue. I have not testified. That will be our position. We 


question the retroactivity. We do not oppose the passage of the bill 
as of January 1, 1953. 


Mr. Hiearns. I see. 
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Then, so far as the retroactivity is concerned, it seems to me our 
position on it is this: That the American Bar Association tax section 
and house of delegates felt in 1951 when they passed upon this thing 
that there should be review of decisions of the Tax Court. They 
sought immediate legislation on the subject, and the mere fact that 
the Congress has not acted upon it would seem to be no reason as to 
why there should not be judicial review in those cases which were 
decided after January 1, 1952 

Thank you. 

Senator McCarran. Thank you very much, gentlemen. 

We have with us here today a young man of whom we are very 
proud. We think he is a product of our school, if we might so term 
it. He was with us for a number of years as a member of the pro- 
fessional staff of this committee, the Judiciary Committee of the Sen- 
ate. Mr. Clair Nelson, do you care to be heard on this? You made 
quite a study of this while on the staff. 

Mr. Netson. I am grateful for your remarks, but I feel that under 
the circumstances I should not make any statement before the com- 
mittee on this bill which I did work on as a member of the professional 
staff. 

Senator McCarran. We are very happy to see you here and hope 
that since you have left us you have been getting along all right. 

Mr. Netson. Thank you, Mr. Chairman. 

Senator McCarran. I want to say that Mr. Nelson left us of his 
own accord, much against our desire and will and wish. He was one 
of the finest members of our staff that we have ever had. 

Mr. Tuttle, do you care to be heard now? 

Mr. Turrie. If I may, please; yes, sir. 

Senator McCarran. Let me say to you, Mr. Tuttle, that I may 
have to, in a few minutes, interrupt you, but I will be back. The 
Secretary of the Interior is coming to the office and I have to see him 
on an important matter. It will take only a few minutes and | will 
be back. 

Mr. Turtie. I think I will be through. It will only take me 
5 minutes. 

Senator McCarran. I wanted to explain to you. 


STATEMENT OF ELBERT P. TUTTLE, GENERAL COUNSEL, UNITED 
STATES TREASURY DEPARTMENT 


Mr. Tutrtrie. The Treasury Department does not oppose the enact- 
ment of S. 984, either in the form in which it now stands or with the 
date January 1, 1954, on line 5 changed to January 1, 1953. We 
think, as expressed by these gentlemen representing the Bar Associa- 
tion, that in any legal issue which is presented to any legal tribunal 
in our system of government there should be an appeal on a legal 
question to an appellate court. That would be the court of appeals. 
We believe that if a mistake was made in that direction it was made 
when the law was enacted in 1941 by the Congress. All together, there 
have been some 20,000 claims filed for relief under these sections. Of 
that number, according to statistics furnished me by the Bureau of 
Internal Revenue, 475 were still pending in the Bureau on December 
31, 1952. And on that date 900 cases had been disposed of by the 
Tax Court. 
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Now, as pointed out, many of these doubtless were disposed of by 
stipulation, but I call your attention to the fact that those stipulations 
were doubtless entered into in the light of the then existing law which 
forbade an appeal, and doubtless many of the people who stipulated 
those cases might ask a reclaimer on the theory that they were preju- 
diced by their understanding as of that time, that they had no further 
appeal. Frankly, we all recognize that with no right of appeal the 
Tax Court may act without the same disciplined action that it might 
if its judgments can be reviewed. 

Senator McCarran. The Chair is interested in some expressions 
that were made by Mr. Bickford and by the other attorneys, that in 
cases now pending since 1952 there are principles of law involved that, 
if they were decided, would be of great assistance for the future. T hat 
interests me. Now, you raise a point that I can see has a great deal 
of merit to it, and that is cases that have been decided by stipulation. 
I am wondering if, without laboring this bill too much, we could fix 
it so that cases that had already been decided by stipulation could not 
be considered, there could be no comeback on them. 

Mr. Turrie. Well, sir, with respect to that, I raise the question as 
to the equity involved as to treating them that way. I see no basis 
in substance or in justice as between a litigant who has stipulated his 
case out while it was still pending, knowing he had no right of appeal, 
and a case that was still pending, or was decided in 1952, because he 
decided to go ahead and litigate his case. There are some arguments 
either way. On the other hand, I do not understand Mr. Bickford 
to have stated that the principles that arose from the 1952 cases, the 
twenty-odd cases, are different in principles of law than those that are 
still pending in the seven hundred-odd cases that are still to be decided 
by the court. I do not imagine anyone would make a careful enough 
analysis to say that it is necessary to review these twenty-odd cases 
in order to have a point of law decided that is not still pending in 752 
cases, I believe our records show, or, rather, 762 cases that our records 
show are still pending before the court. 

Incidentally, there are still some 400 cases pending in the Bureau 
that have not yet got to the Tax Court, so there are roughly 1,100 
cases that are still available for this review procedure, either because 
they are still pending in the Tax Court or are in the Bureau and have 
the Tax Court available to them, plus an appeal, if this bill should be 
passed. 

Now, the matter of making a law retroactive beyond the year in 
which it is introduced—and this bill was introduced in February of 
this year—always raises a question that if you go back any sub- 
stantial period at all, why do you not go back to when the law was 
originally enacted when the first case was filed? That is a problem; 
that is a difficult one to decide. 

Senator McCarran. This bill was originally introduced before, you 
know. 

Mr. Turris. Yes,sir. There was a similar bill introduced last year. 
But, of course, again, we attempt to prevent the views that a law 
should be changed, and when Congress sees fit to change it we do 
believe, administratively at least and from the standpoint of justice 
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to the greater group of people, it is probably normally better to make 
it prospective in effect, or at le aa not retroactive be yond those cases 
which are still within the appeal period. As I understand it, any 
case that was decided since January 1, 1953, would probably still 
appealable if the right were now given. I do not have the rules 
strictly in mind. Ninety days is the period of time, I guess. And 
we are now considering the bill at a time when, if the right were given, 
a decision that is adverse could be appealed. 

Mr. SourwineE. You do not oppose, as I understand your testi- 
mony, making that date January 1, 1953. 

Mr. Turrie. We do not. 

Mr. Sourwine. You will not oppose it even though you recogniz 
that this bill might not pass the Congress and become law until Jun 
or July, perhaps, of this year, or even later? 

Mr. Turrie. I recognize that fact, Mr. Sourwine, and I see no 
reason for not having a realistic approach to the proposition that here 
is a new Congress, here is a new bill pending, testimony is being given 
on it, and everybody is pve on notice now, at least, that it is being 
se riously conside red. The Government no longer opposes it as it 
previously did, and I would think it entirely appropriate to make it 
retroactive to the first of this year. 

Senator McCarran. All right, Mr. Tuttle, thank you very much. 

Mr. SourwineE. May I ask one question? 

Senator McCarran. Certainly. 

Mr. Sourwine. You heard my previous question as to whether 
there was any criticism of the language in line 6 of the bill, specifically 
the phrase “‘any question’’? 

Mr. Turrie. We have no criticism of it. In fact, | had not recog- 
nized any problem in connection with that. 

Mr. Sourwine. You would agree with the thought that the bill is 
not too broad, and that there is no basis for criticism on that ground? 

Mr. Turrue. Yes, sir. 

Senator McCarran. Thank you very much, gentlemen. We 
thank you for your advice and assistance in this matter. 

Mr. Sourwins. May I add 1 or 2 things to the record? 

Senator McCarran. Surely. 

Mr. Sourwine. Mr. Chairman, among those who were given notice 
of this hearing and asked to be present was the Attorney General of 
the United States. There was a telephone call this morning from 
Mr. Chambers of the Department of Justice. Mr. Chambers stated 
he had been directed by Mr. Rodgers, the Deputy Attorney General, 
to inform the committee that there was no one at the Department of 
Justice who was now prepared to discuss this bill, that the Department 
might at some later time file a written report on the proposed legislation. 

Notices with regard to this hearing were sent, among others, to 
Mr. Henry P. Chandler, Director of the Administrative Office of the 
United States Courts. There is a letter from Mr. Chandler, which I 
offer for the record, stating that he asks to be excused from testifying. 

Senator McCarran. It will be inserted in the record. 

(The letter referred to is as follows:) 
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ADMINISTRATIVE OFFICE OF THE 
UNITED States Courts, 
Washington 13, D. C., March 9, 1958. 
Hon. Par McCarran, 
United States Senate, Washington, D. C. 


Dear Senator McCarran: I have received from the office of the Committee 
on the Judiciary notice of a hearing to be held on Wednesday, March 11, concern- 
ing a bill providing for the judicial review of decisions of the United States Tax 
Court of questions arising under certain provisions of the Internal Revenue Code 
(S. 984). Inasmuch as this measure has not been considered by the Judicial 
Conference of the United States and I am not in a position to express an official 
opinion in regard to it I will ask to be excused from attendance at the hearing, I 
appreciate the courtesy of being notified of the hearing. 

With kind regards, I am, 

Sincerely yours, 
Henry P. CHANDLER. 

Mr. Sourwine. Notice was also given to the Honorable Marvin 

; : . Sires . 
Jones, judge of the Court of Claims, and Hon. E. Barrett Prettyman, 
judge of the United States Court of Appeals, in the event there might 
have been any interest on the part of either one of those judges, and 
the committee has had no indication that they wished to testify. 

Senator McCarran. Very well. Thank you. 

The hearing is closed. 

(Whereupon, at 10:45 a. m., the committee was recessed, subject 
to the call of the chairman.) 




















